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Major changes are on the way for both employers and employees in
Ontario starting as early as January, 2018, now that the Fair Workplaces,
Better Jobs Act, 2017 (better known as Bill 148) has been passed into law as
of November 27, 2017. In fact, some of these changes are already in effect.
It is critical that both employers and employees understand how their rights
and obligations have changed, and will continue to change, as a result of
the sweeping amendments brought in by Bill 148. Employers must update
their policies and procedures and make sure that they are ready, or face
significant liability. This is not an issue where they should “wait and see”,
nor is it a fen minute process. We have already begun working with our
clients to ensure they are ready.

WE HAVE ALREADY
BEGUN WORKING WITH

OUR CLIENTS TO ENSURE
THEY ARE READY

In this guide, we will provide you with a comprehensive review of the
impacts of Bill 148 on the Employment Standards Act, 2000, and on the
Occupational Health and Safety Act. We have organized the amendments
by the effective date of each change for ease of reference.
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What is Bill 148?

Bill 148 was introduced in June 2017, quickly following on the heels of the
Final Report of the Changing Workplaces Review, which was based on a
two year comprehensive review of employment and labour laws in
Ontario. The Review contained 173 recommendations, some of which were
adopted by the government in Bill 148. Interestingly enough, the Bill
contained a number of new changes that were not among the

recommendations put forward in the Final Report.

Since being introduced, the Bill has gone through a series of revisions
following each reading, leaving employers and employees a bit in the dark
as to what the final version would look like. A further edited version of the
Bill was released to the public only a few days prior to the Bill passing
third reading, which introduced a number of significant last minute
changes. The Bill received Royal Assent on November 27, 2017. Changes
came into effect beginning immediately on November 27, 2017, and will

continue through to January 1, 2019.
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What are the Changes?

1) Misclassification of Employees

EFFECTIVE DATE:

NOVEMBER 27. 2017 The issue of “contractors” that are really employees in all

but name has become an epidemic. In some cases,

individuals ask to be paid as contractors, but in many
cases, organizations prefer to “hire” people as
contractors due to perceived cost savings, which may be
largely illusory. Either way, the individual loses the
protection of employment standards legislation.

Bill 148 introduced a new prohibition against the misclassification of employees,
primarily aimed at employees who are misclassified by employers as independent
contractors. The Bill places the onus on the employer to prove that an individual is
a contractor and not an employee. Employers who fail to demonstrate that a
contractor is actually a contractor could be faced with prosecution, public

disclosure of a conviction and fines.
2) Prohibition on Elevated Heels - Occupational Health and Safety Act

One of the last minute additions to Bill 148 was a new provision under the
Occupational Health and Safety Act which prohibits an employer from requiring a
worker to wear footwear with an elevated heel, unless such footwear is required in
order to perform the work safely. Exceptions are also provided for workers who are

employed as performers in the entertainment and advertising industry.
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1) Parental Leave

EFFECTIVE DATE:

DECEMBER 3. 2017 Earlier this year, the federal government announced an

extension of parental leave benefits for parents who, as

of December 3, 2017, can now elect to stretch out their
Employment Insurance (El) benefits over 18 months
rather than 12.

Bill 148 amends the parental leave provisions of the Employment Standards Act,
2000 to accord with this change by increasing an employee’s entitlement to
parental leave from 35 weeks to 61 weeks (for employees who take pregnancy
leave) and from 37 weeks to 63 weeks (for employees who do not take pregnancy
leave). This extended leave will only be available where the date of birth or the
date that the child first comes into the custody, care and control of the parent, is
on or after the effective date of the new provisions. As a result, if the child is
born, or first comes into the custody, care and control of the parent prior to
December 3, 2017, then the previous, shorter provisions will apply.

2) Critical lllness Leave

Along with the extension of parental El benefits, the federal government introduced
a new adult caregiving benefit of up to 15 weeks in a 52-week period. The purpose
of the new benefit is to provide some financial support for those individuals who
are unable to work as a result of having to provide significant care to an adult
family member recovering from a critical illness or injury. Likewise, Bill 148 has
replaced the former “Critically Ill Child Care Leave”, which entitled an employee to
leave of up to 37 weeks within a 52-week period to provide care to a critically ill
child, with the broader “Critical lllness Leave.”

Critical lllness Leave now includes both the previously existing leave to care for a
minor child of up to 37 weeks in a 52-week period, and a leave of up to 17 weeks in

a 52-week period for an employee to provide care to a critically ill adult family
member.
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EFFECTIVE DATE:

1) Compensation JANUARY 1, 2018

a) Minimum Wage
As of January 1, 2018, the minimum wage in Ontario will increase to $14.00 per
hour. Special minimum wage rates will continue to apply for certain employees,
which will increase by the same percentage as that applicable to the general
minimum wage. As noted below, this will increase again, to $15.00 per hour, on
January 1, 2019.

b) Vacation

Currently, employees in Ontario are only guaranteed two weeks of vacation time
each year, as well as vacation pay at the rate of 4% of wages earned, regardless
of their length of service with their employer. As of January 1, employees who have
five or more years of services with their employer will be entitled to three weeks of
vacation time, and vacation pay at the rate of 6% of wages.

c) Public Holiday Pay

Currently, public holiday pay is pro-rated for any employee who works less than
five days per week. Bill 148 has introduced a new method of calculating an
employee’s entitlement to public holiday pay which will involve dividing the
employee's wages earned by the days actually worked. This is likely to result in an

increase to the public holiday pay owing to part-time and casual employees.

Employers will still be permitted to provide an employee with a substitute day off
where the employee works on a public holiday, however, an employer is required
to provide an employee with a written statement setting out the public holiday on
which the employee will work, the date that is the substitute holiday, and the date
on which the statement was provided to the employee.

d) Calculation of Overtime Pay

As of January 1, 2018, where employees have two or more regular rates for work
performed for the same employer, and the total number of hours performed for the
employer reaches the overtime threshold, the employee will be entitled to receive
overtime pay for each hour at the rate of one and one-half times the regular

rate that applies to the work performed in that hour.
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EFFECTIVE DATE:

2) Leaves of Absence JANUARY 1, 2018

a) Pregnancy Leave
As of January 1, 2018, pregnancy leave for employees who suffer a still-birth or
miscarriage will be extended from six weeks to twelve weeks after the pregnancy
loss occurs. These new rules will apply only where the pregnancy leave begins on
January 1, 2018 or later. Bill 148 also introduced a new definition of “legally
qualified medical practitioner”, i.e. who can provide a certificate setting out an
employee’s due date, or who can certify that the employee is unable to perform
her duties because of complications during the pregnancy, to include nurses with

extended certificates of registration and midwives.

b) Family Medical Leave

Family medical leave, which allows an employee to take a leave in order to
provide care or support to family members suffering from a serious medical
condition with a significant risk of death within 26 weeks, will be extended from
a leave of up to eight weeks within a 26-week period, to a leave of up to 28
weeks within a 52-week period.

c) Crime-Related Child Disappearance Leave and Child Death Leave
Bill 148 divides the current “Crime-Related Child Death or Disappearance Leave”
intfo two separate leaves of absence.

The Crime-Related Child Disappearance Leave will provide an employee with up
to 104 weeks of unpaid leave where a child disappears and it is probable that
the disappearance was the result of a crime. A separate leave of 104 weeks,
Child Death Leave, will be available in circumstances where a child of an

employee dies, for any reason.
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d) Domestic or Sexual Violence Leave

EFFECTIVE DATE: Bill 148 creates a new leave entitlement for
]ANUARY 1. 2018 employees who experience, or whose child

experiences, domestic or sexual violence, or the

threat of sexual or domestic violence, and the leave

is taken for one of the following purposes:

e to seek medical attention for a physical or psychological injury or disability
caused by the domestic or sexual violence;

® to obtain services from a victim services organization;

e to obtain psychological or other professional counseling;

e to relocate temporarily or permanently;

e to seek legal or law enforcement assistance; or

® any other prescribed purposes.

An employee may take up to 10 days of leave and may take up to 15 weeks of leave
per calendar year. The first five days of the leave must be paid.

e) Personal Emergency Leave

Currently, only those employers with 50 or more employees are obligated to
provide employees with ten unpaid “Personal Emergency” days. Bill 148 eliminates
the 50-employee threshold, and introduces a new requirement that the first two
days of the ten-day entitlement be paid. Employees need only be employed for
one week before becoming entitled to receive the two paid days. If a personal
emergency day is required in the first week of employment, it is taken from the

eight unpaid days the employee has available to them.

While Bill 148 states that an employer can require an employee who takes Personal
Emergency Leave to provide evidence “reasonable in the circumstances” that the
employee is entitled to the leave, it also expressly prohibits an employer from

requiring an employee to provide a certificate from a qualified health practitioner

as evidence of his or her entitlement to take this leave.
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EFFECTIVE DATE:

JANUARY 1, 2018
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3) Notice of Termination of Assignment for
Temporary Help Agency Employees

As of January 1, 2018, a temporary help agency will be
required to provide an assignment employee with one
week’s written notice, or pay in lieu of notice, where
the employee has been assigned to a client for an
estimated term of three months or more, and the

assignment is terminated prior to the end of the term.

4) Miscellaneous Provisions

A number of other provisions under Bill 148 will be
coming into effect as of January 1, 2018, including:

e Several new record keeping requirements will come
into effect for employers in the new year, including
with respect to the scheduling of employees, public
holidays, and vacation, as well as an increase in the
retention period from three to five years;

e Expansion of the related employer provision (intent
to defeat the ESA will no longer be required);

® Increased penalties for non-compliance, including
the ability to publish information relating to the
contravention, including the names of the individuals
who have been issued a penalty, a description and
date of the contravention and the amount of the
penalty;

e Expanding the scope of the ESA (e.g. to include
Crown employees); and

® Electronic agreements will now be permitted.
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EFFECTIVE DATE:

APRIL 1, 2018

1

1) Equal Pay for Equal Work

One of the key principles of Bill 148, which will be
rolled out as of April 1, 2018, is the concept of “equal
pay for equal work”. This means that, as of this date,
employers will be prohibited from paying an
employee at a rate of pay less than the rate paid to
another employee purely because of a difference in
employment status. For example, an employer will not
be permitted to pay a temporary employee at a rate
of pay that is less than that received by a full-time
employee who is doing the same or substantially the

same job.

The purpose of this provision is to attempt to
eradicate differential treatment experienced by
temporary, seasonal, casual, part-time and agency or
assignment employees. However, Bill 148 specifically
notes that there will be exceptions to this rule, for
instance, in cases where the different rate of pay is
not based on a difference in employment status, but
on employee seniority or merit, or where
compensation is based on quality or quantity
produced.

The same principles will apply with respect to
assignment or temporary help agency employees.
Employees will have the right to request a review of
their rate of pay, without reprisal, and employers will

be required to provide a response.
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1) Minimum Wage

EFFECTIVE DATE:

JANUARY 1, 2019 The general minimum wage will increase once again
’ to $15.00 an hour on January 1, 2019. Thereafter, the

minimum wage will update annually in October as

usual.

2) Scheduling

a) Right to Request Schedule or Work Location Changes

Effective January 1, 2019, employees with at least three months’ of service will be
entitled to request a schedule or work location change without reprisal. Bill 148 does
not impose an obligation on an employer to grant the employee’s request. However,
the employer will have an obligation to discuss the request with the employee and
notify the employee of their decision, in writing, within a reasonable time. If the
employer does grant the request, it must provide notice to the employee of the
effective date of the change and the duration of same. If the request is denied, the
employer will be required to provide reasons for the denial.

b) Three Hour Rule

Currently, the ESA requires that an employee who regularly works more than three
hours a day, who is required to attend at work and who, despite being available to
work longer, works less than three hours, is entitled to three hours’ pay. Bill 148
clarifies that the three hours of pay is to be calculated based on the greater of two
amounts: 1) three hours of pay at the employee’s regular rate; or 2) the sum of (i) the
amount that the employee earned while working, plus (ii) the remaining time
calculated at the employee’s regular rate.

The rule will not apply where the employer is unable to provide work due to fire,
lightning, power failure, storms or other events or circumstances which are beyond

the employer’s control.
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EFFECTIVE DATE:

JANUARY 1, 2019
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c) Minimum “On Call” Payment

Similarly, employees who are placed “on call”, but are
ultimately not called into work or who are called into
work but for less than three hours, will be entitled to
three hours of wages calculated in the manner
described above. The minimum on call payment will not
apply where a person is put on call for the purposes of
ensuring the continued delivery of essential public
services.

d) Right to Refuse a Shift with less than 4 Days’ Notice
Employees will be able to refuse a request to work, or to
be on call, without reprisal, on a day when they are not
scheduled to do so, if the request is made less than 96
hours before the time the employee would commence
work. This right will not apply where the employer’s
request is to deal with an emergency, to remedy or
reduce a threat to public safety, or to ensure the
continued delivery of essential public services.

e) Minimum Cancellation Pay

An employer will be required to pay an employee for a
minimum of three hours of work if the employer cancels
the employee’s entire scheduled day of work or on call
period within 48 hours of the commencement of the
shift. This requirement will not apply in cases where the
employer is unable to provide work because of reasons
outside of their control, such as due to fire, power
failure, etc., or if the nature of the employee’s work is
weather-dependent and the employer is unable to

provide work due to weather-related reasons.




RUDNER LAW 14

We Can Help

For employers, preparing for the new requirements pursuant to Bill 148 should
involve a lot more than simply budgeting for the increase in minimum wage. If you
have not done so already, employers need to review their workplace policies and
procedures in order to ensure they are updated in accordance with the timelines
for compliance set out under Bill 148.

Otherwise, as of January 1, 2018, many employers will find themselves with
employment agreements, employee handbooks and other workplace policies
which are obsolete (e.g. which provide employees with a maximum of two weeks
of vacation time, or state that an employee is not entitled to personal emergency
leave based on the size of the organization). We can assist you to review your
current agreements, policies and practices and determine what needs to be
changed. We can also help employers to develop a practical strategy with
respect fo meeting those requirements of Bill 148 which are not immediately on
the horizon.

Likewise, we are happy to speak with employees who have questions about their
rights under the new provisions. Transitional provisions are set out in the Bill with

respect to many of the new entitlements. We can assist you to determine whether

they apply to you, or whether your rights continue to be dictated by the pre-Bill
148 incarnation of the ESA.

WE CAN ASSIST YOU TO

REVIEW YOUR CURRENT We Wi{{

AGREEMENTS, POLICIES
AND PRACTICES AND

DETERMINE WHAT 1/\6 { P g ou _’

NEEDS TO BE CHANGED.




